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Criminalisation: what’s new
How has the sentencing of people convicted of reckless 
transmission of HIV changed over the last 10 years?                             

17 people have been convicted and 
imprisoned for sexually transmitting 
HIV in England and Wales since 
2003.  The sentencing of people 
for the first trials was very severe in 
comparison to others convicted for 
reckless GBH and there appeared 
little understanding of the nature of 
HIV infection and treatment.1  The 
nine years since 2003 have also seen 
the development and later revision of 
Crown Prosecution Service Guidance 
on these prosecutions.  In a number of 
cases custodial sentences have been 
accompanied by behavioural orders 
and recommendations for deportation.     
In addition to HIV, there have been 
convictions for transmission of 
hepatitis B, gonorrhoea and herpes.

The transcripts of trials of 17 trials 
(14 convictions and 3 acquittals)
and 3 Appeal Court judgments 
were reviewed and the sentences 
compared. The Crown Prosecurtion 
Service (CPS) guidance was reviewed.

  

Sentencing has become slightly less 
severe in terms of prison time but only 
by months and not years. 
Prosecutions remain rare but have 
continued after the CPS guidance was 
produced.
The most recent sentences have 
included legally binding ‘Behaviour 
Orders’ on the convicted person’s 
future sexual behaviour after release.    
Initally these were Sexual Offences 
Prevention Orders (SOPOs) but the 
most recent  case (July 2011) used an 
anti-social Behaviour Order (ASBO) 
instead.  

Sentences remain substantial for 
those convicted of these offences 
though with a slight decline in severity 
and the number of cases getting to 
court remains low.  Prosecutions have 
expanded beyond HIV to other STIs.  
The CPS continues to review its policy 
in relation to new scientific evidence 
(e.g RITA tests and ‘treatment as 
prevention’) and has produced new 
guidance on behaviour orders. The 
move from SOPOs to ASBOs is 
welcome because the offence is one 
of assault and not a sexual offence as 
defined in law.
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Although the transmission of a number of STIs have now 
led to prosecutions the overwhleming majority are for 
HIV.  Sentences are generally lower for other STIs.  The 
individual convicted on three charges of HIV transmission 
was given consecutive sentences making 10 years in total.  
The individual convicted on two counts of gonorrhoea 
transmission2 was given concurrent sentences.

Sentences under section 20 of the Offences Against 
the Person Act (1861) for other forms of assault do not 
generally result in immediate custodial sentences.3 
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It is difficult to tell what impact the CPS guidance has had on 
the number of prosecutions as they remain rare.  The difficulty of 
demonstrating whether one individual was indeed the source of 
another person’s infection has not made prosecutions significantly 
less likely though. 

Behaviour Orders
The current CPS guidance recommends that any behaviour order 
imposed should be “sufficient and proportionate for an ASBO to 
prohibit the defendant from having sex with anyone unaware of their 
sexual health status unless reasonable safeguards are taken to avoid 
transmission”.4

 
An ASBO is to prevent harassment to people of different households 
meaning it should not be used when the conviction relates to a 
person in a co-habiting relationship.

0

10

20

30

40

50

60

HIV
Hepatitis B
Gonorrhoea
Herpes

  Convictions in chronological order
(Sentence length is for each charge and not for each individual.  

Two individuals were convicted on multiple counts)

Mths

3 

2  

1 

4  

  

25 YEARS OF

BHIVA Poster criminalisation 2012.indd   1 10/04/2012   12:01:16


