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Aims of talk
• Review of the law
• Focus on the relevance of treatment as regards
• Recklessness
• Disclosure of HIV positive status

• Consider the impact of U=U and PReP
• Suggest some potential best practice advice options for sexual
health professionals

The Law
• What has to be proven in English criminal law?
• CAUSATION: A infected B (phylogenetic analysis – can DISPROVE but not PROVE)
• FAULT: A intended to transmit, or was reckless as to whether transmission might occur (for
attempt liability, the prosecution must prove that it was A’s purpose to infect (but need not prove
transmission)
• Intention: was it A’s purpose to transmit, or was it virtually certain to occur and foreseen by by A as
virtually certain?
• Recklessness: did A consciously take an unjustifiable risk that HIV might be transmitted?

• THE ABSENCE OF A VALID DEFENCE (if raised): Consent to the risk of acquiring HIV is a full defence
to a charge of reckless (but not intentional) transmission

• There is no liability for reckless exposure (though cf Scotland)
• All convictions in England and Wales bar one (Daryll Rowe) have been for reckless
transmission
• Demonisation in media >

Recklessness and Treatment
• Almost all allegations are that the Defendant was reckless
• In this context a person will be found to be reckless if they
consciously took an unjustifiable risk that they might transmit HIV
to the complainant
• Conscious risk-taking involves knowledge of status
• Conscious risk-taking involves knowledge of risk
• The prosecution need to be mindful of the knowledge and
understanding of the suspect – and if s/he believed them to be
adequate, it’s unlikely that recklessness would be established

To sum up so far …
• A person living with diagnosed HIV, or – in rare cases, a person who
believes (correctly) they may have HIV, but this hasn’t been confirmed –
may be guilty of reckless transmission if they were aware that they
might transmit HIV to a partner and in fact do so
• Taking reasonable precautions against transmission will make it
extremely difficult to prove that the suspect was reckless
• Reasonable precautions include the use of barrier methods and adhering
to anti-retroviral therapy (see also Global Consensus Statement)
• NB a person on treatment whose viraemia is detectable, and who knows
this, may be found to be reckless if transmission occurs, if they did not
use a condom, and if the partner did not consent to the risk

Disclosure and Consent
• Disclosure of HIV positive status to a sexual partner is not a
statutory / legal obligation in English law
• Relevant when there is an allegation of reckless transmission
from A to B, in the context of the defence of consent (not
applicable in intentional cases)
• If A claims that B consented to the risk of transmission, this will
only be effective as a defence if the consent was “willing and
conscious” (i.e. it is insufficient that B was a aware of the general
risks associated with sex)
• A “willing and conscious” consent is most likely achieved through
evidence that A disclosed status to B (though NB disclosure as such
is insufficient – the relevant question is whether there was
consent.
• If B in fact aware (e.g. via 3rd party), this is sufficient
• Where consent is raised it is for the prosecution to disprove.

R v Mohammed Dica [2004]:
Consent to risk of infection is
available as a defence
R v Feston Konzani [2005]
Consent must be “willing and
conscious”

Disclosure (2): Issues
• Assume an allegation by B that they acquired HIV from A (who has HIV positive
diagnosis, or correctly believed that they were and had deliberately closed their
mind to this), that phylogenetic analysis does not exclude this possibility, and that
there is other evidence to support the claim
• If A was not on treatment, or on treatment but detectable, failure to disclose status will
make it all but impossible to claim that B consented to the risk of acquisition
• The same applies if A was on treatment, but detectable (and was aware of this)

• If A was undetectable at the relevant time, then (a) transmission risk is nil (so
prosecution will not succeed, because if B has acquired HIV, it wasn’t from A)
• Disclosure of HIV positive status by A if s/he was undetectable is arguably
unnecessary, because such information is neither useful nor relevant to B
(compare ‘I don’t know my status’ and ‘I am not sure whether I am undetectable
at the moment’ or ‘I was undetectable when I last checked, but I’ve got another
STI’)

Disclosure (3): PrEP
• PrEP highly effective, though not 100% so
• A person on PrEP is taking responsibility for avoiding acquisition
• It is moot (and not tested in the courts, or clear in law) whether a person living
with detectable HIV needs to disclose status to a partner who they know to be on
PrEP
• I think it highly unlikely that a court would be impressed by an argument by A
that they ASSUMED B was on PrEP
• If an infection occurred because PrEP failed the following are possible:
• A court might conclude that A should neverthless have been aware of the risk, and have
disclosed
• A court might conclude that B in effect was consenting to the risk of acquisition,
paradoxically, by manifesting their awareness of the risk by taking PrEP (in knowledge that
it is not 100% effective)

Best Practice?
• Courts generally defer to professional consensus, especially in medical and treatment
matters
• My advice (personal – without prejeudice!)
• Make sure that any advice provided to patients is clearly noted, and that they understand what has
been explained to them (notes can be requested / subpoena’d by court)
• Read (and discuss with colleagues) the CPS Guidance here
• Read (and discuss) the Global Consensus Statement here
• Reassure patients that minimising the risk of transmission through using barrier methods and / or
adhering to treatment will almost certainly preclude a finding of recklessness
• Advise them that if there is a risk that they may transmit to a partner, they should disclose status (and
– if possible, find a way of recording that they have done this)
• Advise them not to assume a sexual partner who consents to unprotected sex is on PrEP, and that this
equates to consent to risk
• Explain that there is no legal obligation to disclose status, that there may be no good reason to do so if
they have been undetectable, but that if there is any chance at all that they may have detectable virus
(e.g. treatment failure, co-infection etc), then better to dislcose and / or use barrier methods

THANK YOU! Feel free to contact me …
matthew.weait@port.ac.uk
@ProfWetpaint
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